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676 EVANSVILLE GAS LIGHT CO. v. STATE OF INDIANA. 

Supreme Court of Indiana. 

EVANSVILLE GAS LIGHT COMPANY v. STATE OF INDIANA ex 
rel. AUDITOR OF VANDERBURG COUNTY and FRANCIS J. 
REITZ. 

The foreclosure of a mortgage merges the cause of action in the judgment, but 
not the mortgage-lien. 

The mortgage-lien is a specific one, while the judgment-lien is a general one, 
therefore the former is the superior lien. 

The theory of merger is, that the greater estate or thing takes into itself the less, 
and this cannot be so where the one alleged to be the inferior is really the superior 

Mergers are not favored where they will work an injustice. 

Where the mortgagor has made several conveyances to different persons, and one 
of ihe tracts so conveyed has been freed from the mortgage-lien, it will not be decreed 
upon foreclosure, that the remaining tracts be sold in the inverse order of the dates 
of the conveyances. 

The State, by the auditor of Vanderburg county, as relator, 
prosecuted this suit against the appellant and Francis J. Reitz, 
and obtained judgment against the former, but not against the 
latter. 

A special finding of facts was made by the court at the request 
of parties, which was as follows : 

" 1. That the decree of foreclosure and order of sale set out in 
the complaint, whereby it was, on May 12th 1862, adjudged that 
there was due from said James G. Jones, to the state of Indiana, 
the sum of $457, upon the mortgages mentioned iri said decree, is 
still in full force and wholly unsatisfied. 

" 2. That said James G. Jones departed this life on or about the 
15th day of April 1872. 

" 3. That no execution has been issued upon said decree since 
one issued May 17th 1862, which was returned on the 4th day of 
June 1862, no replevin bail having been entered. 

"4. That the lot 23, block 171, on the 7th day of December 
1871, was conveyed to the defendant, F. J. Reitz, by said James 
G. Jones and Rosanna his wife. 

"5. That on the 3d day of November 1865, said Jones and 
wife conveyed said lot 39, in block 129, Lamasco City, to said 
defendant, the Evansville Gas Light Company. 

" 6. That said Jones had no title in said lot 12, block 135, 
when the same was conveyed by him to the plaintiff. 

"7. That said decree of foreclosure was rendered upon two 
several mortgages, one dated April 14th 1855, upon said lot 23, 
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block 171, and the other dated the 5th day of August 1859, upon 
said lot No. 29, block 129, both to secure the same sum. 

" 8. That the other defendants, besides the gas company and 
said Reitz, have no interest in the property mentioned in the com- 
plaint (lots 23 and 29)." 

Upon these facts conclusions of law were stated as follows : 

" 1. That the plaintiff is entitled to have execution for the satis- 
faction of said decree, together with interest thereon, from the 
rendition thereof, and the costs thereon taxed to be satisfied only 
by the sale of said lot 29, block 129. 

" 2. That as to the issue between the said defendant gas com- 
pany and said Reitz, the equity is in favor of said Reitz, and 
the court finds for said Reitz, and that upon said issue he is entitled 
to recover his costs. 

" 3. That as to the issue between the said defendant, Reitz, and 
plaintiff, the court finds in favor of said Reitz. 

"4. That said mortgage upon said lot 23, block 171, having 
been executed more than twenty years, said decree, as to said lot, 
is barred and cannot be enforced. 

" 5. That as to all the other defendants, excepting said gas 
company and F. J. Reitz, said complaint ought to be dismissed." 

Asa $ J. E. Inglehart, for appellant. 

G-arvin $ Palmer and W. F. Smith, for appellees. 

The opinion of the court was delivered by 

Elliott, J. — The decree of foreclosure which this proceeding 
sought to revive, was, as appears from the special finding, rendered 
on the 12th day of May 1862, and this action was not instituted 
until the 10th day of November 1877, more than sixteen years 
afterwards. The appellant insists, that the lien of' the decree 
ceased at the expiration of ten years from the date of its rendition. 
The argument is, that the mortgage was merged in the judgment, 
and that as the statute limits the lien of a judgment to a period 
of ten years from its date, with the expiration of that period ter- 
minated the lien of the decree sought to be revived. 

Appellant's chief reliance, is upon section 527 of the code, which 
provides, inter alia, that "all final judgments for the recovery of 
money or costs, shall be a lien upon real estate for ten years after 
the rendition thereof, and no longer:" 2 R. S. 233. The statute 
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in terms applies only to judgments for the recovery of money, and 
does not apply to a decree of foreclosure establishing a specific 
mortgage-lien upon real estate : and we do not think it should, 
by construction, be so extended as to apply to such decree of fore- 
closure. Section 642 of the code is also relied upon by the appel- 
lant. If the appellant is correct in asserting, that the judgment 
merges both the lien of the mortgage and the cause of action 
evidenced by it, and that the lien of the judgment takes the place 
of. that of the mortgage, then under the provisions of either statute, 
he is entitled to a reversal. 

If the decree of foreclosure which the state obtained against 
Jones and wife, is to be treated as an ordinary judgment, then it 
must be held that the lien was lost long before this action was 
instituted. The controlling question, therefore, is whether a decree 
of foreclosure is to be treated as an ordinary judgment, for if it is 
to be so regarded, then appellant is clearly right. 

If the judgment merged the mortgage-lien, then the mortgage- 
lien was extinguished. It will not do to assume, as a matter of 
course, that there was a merger, for there are many cases in which 
in order to prevent injustice, courts will not allow merger to take 
place, although all the essential elements of a technical merger 
combine in the particular case. Mergers are not favored. As 
Chief Justice Shaw tersely said in Gibson v. Orehove, 3 Pick. 
482, "mergers are odious in equity." 

Nor is it clear that where a mortgage is foreclosed the decree 
"swallows" the lien of the mortgage. There are at least two 
very strong reasons why this cannot on principle be so: 1st. The 
mortgage-lien is a specific one, the judgment a general one, and 
the lien of the former is, therefore, the superior one. The differ- 
ence between mortgage and judgment-liens is clearly drawn by 
Worden, J., in G-imbel v. Stolte, 59 Ind. 446. 2d. The lien of 
the mortgage is superior in duration to that of the judgment. In 
these two essential particulars the mortgage-lien is the greater, and 
it would seem almost a contradiction of terms to declare that the 
inferior lien can swallow the greater. The whole theory of merger 
is that the greater estate or thing takes into itself the less, and 
this cannot be so where there are essential particulars in which the 
one alleged to be the inferior is really the superior. It can hardly 
be possible that even an imaginary legal entity can be conceived 
as capable of absorbing into itself another thing greater in two 
very essential and prominent features. 
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The merger of a judgment takes up the mortgage as a cause of 
action but not as a lien. There is a broad distinction between a 
merger of a cause of action and the merger of a lien. It is owing 
to errors in confusing the merger of a cause of action with the 
merger of a lien, that some of the courts have been led into the 
erroneous holding that a judgment extinguishes the mortgage- 
lien. 

A suit of foreclosure is a remedy for the enforcement of a mort- 
gage-lien, and it ought not to be abridged by holding that the 
decree cuts down rather than enlarges the lien. Without a decree 
a lien continues for twenty years, and surely that which is meant 
to carry into effect this lien ought not to be allowed to have the 
effect of shortening the duration of the lien to a period one-half 
shorter than that for which it would continue without decree. Upon 
principle it is, in our opinion, very clear that, although the judg- 
ment merges the mortgage as a cause of action, it does not abridge 
or extinguish its lien. 

Although there is some conflict in the authorities, we think the 
weight is with the doctrine that the decree of foreclosure does not 
merge the lien of the mortgage. Counsel refer us to Freeman on 
Judgments, sections 215 and 216, but we think these sections 
afford appellant's theory no support. The author is speaking of 
the effect of a judgment upon the mortgage as a cause of action, 
not of its effect upon the lien created by the mortgage. There 
cannot well be two opinions upon the proposition that the mortgage 
as a cause of action is merged in the decree, and that all rights 
growing out of it as a right of action are merged in the judgment 
cr decree. This, however, is not the point here in debate. In 
People v. Beebe.e, 1 Barb. 379, it was held that the lien of the 
mortgage was merged in the decree, and this doctrine is stated ap- 
provingly in Gage v. Brewster, 31 N. Y. 296. These are the 
only cases to which appellant has referred, and we have found no 
other supporting the doctrine they declare. 

There are many well-considered cases holding a different doctrine 
from that declared by those upon which appellant relies. . In our 
own reports we have the case of Lapping v. Duffy, 47 Ind. 51, 
where it was held that a judgment did not extinguish the lien of 
the mortgage. It is true the case just cited did not pass upon the 
cpestion as here presented, but the principle enunciated is substan- 
tially the same as that which must govern the case under examina- 
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tion. We have also the case of Teal v. Hinchman, 69 Ind. 385, 
where the same general doctrine is declared and enforced. In the 
case of Helmbold v. Man, 4 Whart. (Pa.) 410, the question was 
considered and decided adversely to the doctrine of the New York 
cases. It was there said : " The lien was created by the mortgage 
itself; the judgment neither added to nor took anything from it, 
and it is clear that, therefore, the Acts of Assembly, which require 
judgments creating liens, or binding lands or real estate, to be 
revived every five years for the purpose of continuing such liens, 
do not extend to or embrace the liens of mortgages, and can have 
no application or bearing upon them whatever." The rule that the 
mortgage-lien is not embraced in the decree is asserted by the 
Supreme Court of Iowa in two well-considered cases : Stahl v. 
Boost, 34 Iowa 475 ; Hendershott v. Ping, 24 Id. 134. The same 
rule has long since been the settled law of Missouri : Riley v. Mc- 
Cord, 21 Mo. 285. Illinois has adopted and enforced a like doc- 
trine : Priest v. Wheelock, 58 111. 114. 

The rule that the lien of the mortgage is not absorbed by the 
decree or judgment, is in harmony with settled rules, while the 
opposite doctrine is in direct conflict with them. It is a rule of 
frequent application, and upon which there is no contrariety of 
judicial opinion, that a mortgage-lien is only extinguished by pay- 
ment or release, and with this rule the doctrine that the decree 
does not merge the lien of the mortgage, fully harmonizes, while 
the opposite rule is in direct and irreconcilable hostility to it. We 
have already adverted to the well-known rule that, as the lien of the 
mortgage is specific, while that of the judgment is general, the for- 
mer is the superior. The doctrine, for which appellant contends, 
that the lien of the judgment supplants that of the mortgage, cannot 
be brought into harmony with the general rule just stated. There 
is a sharp and full conflict. But we deem it unnecessary to multi- 
ply illustration. It is obvious that appellant's theory jars and 
conflicts with many settled principles, while the opposite theory 
agrees and harmonizes with all the great rules of law, except the 
technical one of merger ; a doctrine neither important in its prac- 
tical results, nor well supported by either reason or authority. 

Counsel insist the court erred in finding in favor of Francis J. 
Beitz upon the issue joined between him and appellant. The 
position of the appellant is, that as Beitz did not acquire title 
until six years after the acquisition of title by the appellant, his 
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lot ought to have been ordered to be first sold before resorting to 
that purchased by the appellant. It is true, as counsel assert, 
that where the original mortgagor has made several conveyances to 
different persons, the court will, upon foreclosure, decree that the 
parcels shall be sold in the inverse order of the dates of the con- 
veyances, but this rule does not meet the question here presented. 
The rule applies where the mortgage is a lien resting alike upon 
the whole of the land, but it cannot apply where the mortgage is 
not a lien upon one of the parcels. The mortgage which covered 
the lot of Reitz was executed more than twenty years prior to the 
institution of the appellee's proceedings, and was, therefore, fully 
barred by the Statute of Limitations ; the rule upon which appel- 
lant insists was not intended to impair the rights of the mortgagee, 
and is never permitted to have that effect. The rule enforces the 
equity maxim that " equities prevail in the order of time," by 
adjusting the burden of the mortgage indebtedness in the order 
of purchase. 

It is insisted that as there was no pleading of Reitz setting up 
the Statute of Limitations, the court did wrong in finding in his 
favor upon the issue made upon appellant's cross-complaint. We 
do not think the point urged can avail the appellant. The case 
was not one in which such a pleading was proper, and there was, 
therefore, no substantial error in holding against appellant: 
Plough v. Reeves, 33 Ind. 181. The question as to whether there 
was any lien to revive was directly and necessarily presented by 
the pleading of the State ; its decision was inseparably connected 
with the determination of the issue, and in determining the issue 
the question of the existence of a lien on Reitz's lot was neces- 
sarily adjudicated. 

It was impossible to determine the issue without settling the 
question of the existence or non-existence of a lien upon the lot 
of Reitz. There was, therefore, no available error committed in 
holding that appellant had no right to relief against Reitz. If 
Reitz's lot was entirely free from the burden of the mortgage-lien, 
which the State sought to revive, then surely the appellant could 
have no right to ask that Reitz's lot be made subject to an extin- 
guished lien. Judgment affirmed. 

An important distinction is made in of action, but not as a lien." That is, 
this case, namely, that a judgment that the cause of action "is drowned in 
rendered for the foreclosure of a mort- the judgment," and is henceforth re- 
gage ' ' takes up the mortgage as a cause garded as functus officio : Biddleson r. 
Vol. XXIX.— 86 
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Whitel, 1 W. Bla. 507. And it has 
been said that " if a demand of an in- 
ferior degree is changed into one of a 
higher character, the former is merged 
in the latter, upon which the party must 
alone rely. Thus, is a simple contract 
debt merged in a judgment or debt of 
record. In that case, a cause of action 
no longer subsists upon the original de- 
mand. The party has a higher security 
in the judgment. So, if a bond is given 
for a simple contract debt, the latter is 
lost in the former, the specialty being 
of a higher security:" Warm v. Mc- 
Nulty, 2 Gilm. 355. But Mr. Freeman 
has shown that the doctrine of merger 
does not always depend upon the fact 
that the instrument in which the contract 
or former instrument is merged is of a 
higher security. As in the case of a 
judgment rendered before a justice of 
the peace upon the transcript of a judg- 
ment previously obtained in a district or 
circuit court, either of the United States 
or of a state. In such a case there is 
no doubt that the first judgment is of a 
higher security than the latter ; and yet 
no action could be maintained on the 
former after a judgment had been ob- 
tained thereon in the justice's court : 
Freeman on Judgments, sect. 215. Mr. 
Freeman's reasoning is approved by the 
Supreme Court of Indiana in the case 
of Gould v. Hayden, 63Ind. 443. 

The doctrine of merger is well illus- 
trated in the case of Wayman v. Coch- 
rane, 35 111. 152. There a bond had 
been given that bore ten per cent, inter- 
est, secured by mortgage upon real 
estate. Judgment was entered upon the 
bond. By statute, all judgments drew 
only six per cent, interest. This judg- 
ment not being satisfied, a judgment of 
foreclosure of the mortgage was taken, 
with ten per cent, interest from the date 
of the bond. On appeal, this was held 
to be erroneous, the court saying : " The 
general rule is, that by a judgment at 
law or a decree in chancery, the contract 
or instrument upon which the proceed- 



ing is based, becomes entirely merged 
in the judgment. By the judgment of 
the court, it loses all its vitality and 
ceases to bind the parties to its execu- 
tion. Its force and effect are then ex- 
pended, and all remaining liability is 
transferred to the judgment or decree. 
Once becoming merged in the judgment, 
no further action at law or suit in equity 
can be maintained on the instrument. 
All rights and liabilities originally 
imposed by, or growing out of, the 
instrument or agreement terminate with 
the judgment of the court. This being 
so, when the judgment was rendered 
on the bond in this case, it ceased 
to be evidence of the debt, and the 
judgment then became the evidence and 
only evidence that could be used in 
a court of the existence of the original 
debt. And that debt could bear only 
six per cent, interest, whether evidenced 
by a judgment or a decree. Then, if the 
judgment were the evidence, the decree 
should have been for the amount of the 
judgment, with six per cent, interest 
thereon from the date of its rendition to 
the time the decree was rendered." For 
parallel case, see Cissna v. Haines, 18 
Ind. 496. But it has been held that a 
verbal promise to pay an existing judg- 
ment is not binding, because it is with- 
out any consideration ; nor does it ex- 
tinguish the force of the judgment : Run- 
nairiaker v. Cordray, 54 111. 303. 

It has been said that if a judgment 
was rendered upon a specialty in a court 
not of record , this would not be a bar to 
an action on the same in a court of 
record : 6 Rep. 44 6, and 45 a, b. But 
this proposition has probably lost its 
force at the present day. 

There is no difference in the merger of 
a contract by specialty and a simple con- 
tract : King v. Hoare, 13 M. & W. 494 ; 
Pitts v. Fugate, 41 Mo. 405 ; and if the 
cause of action in two suits be identical, 
a judgment recovered in one is a bar to 
the other, although the forms of action 
arc different : Butler v. Wright, 2 Wend. 
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369 ; s. C. 6 Wend. 284 ; Stafford v. 
Clark, 2 Bing. 377 ; Pitt v. Knight, 1 
Sand. 92, and note 2 ; Outram v. il/ore- 
wood, 3 East 346 ; Towns v. Nims, 5 
N. H. 259 : King v. CAase, 15 Id. 9; 
Potter v. Baker, 19 Id. 166 ; Andrews 
v. Varrell, 46 Id. 17 ; and so where an 
action is brought upon a judgment and a 
new judgment obtained, the old is extin- 
guished : Whiting v. Beebe, 7 Eng. 549 ; 
McNutt v. Wilcox, 3 How. (Miss.) 
419; so where a levy is made and a de- 
livery bond (which, by statute, has the 
force of a judgment when forfeited) is 
taken and forfeited, the levy is dis- 
charged and the bond so forfeited held 
to be a satisfaction of the former judg- 
ment: Cooke v. Piles, 2 Munf. 153; 
Lusk v. Ramsay, 3 Id. 433 ; United 
States v. Greves, 2 Brock. 385 ; Joyce 
v. Farquhar, 1 A. K. Mar. 20 ; Justices 
v. Lee, 1 B. Mon. 248 ; Young v. Yerger, 
298 ; Davis v. Dickson, 1 How. (Miss.) 
68 ; Sanders v. McDowell, 4 Id. 9 ; 
Minor v. Lancashire, 4 Id. 350 ; Wanzer 
v. Baker, Id. 369 ; Bank of U. S. v. 
Patton, 5 Id. 200 ; Barker v. Planters' 
Bank, 5 Id. 566 ; Amis v. Smith, 16 
Pet. 304 ; Wright v. Yell, 13 Ark. 503 ; 
Lipscomb v. Grace, 26 Id. 234 ; Russell 
v. Shute, 25 Id. 469 ; Black v. Nettle, 
Id. 606 ; Commmwealth v. Merrigan, 8 
Bush 132 ; contra, Patton v. Hamner, 
33 Ala. 307 ; Hopkins v. Land, 4 Id. 
427 ; Randolph v. Randolph, 3 Rand. 
490. But the statement of Mr. Free- 
man given above is contra several ad- 
judicated cases. In Weeks v. Pearson, 
5 N. H. 324, it was held that one judg- 
ment being of as high a nature as 
another, the latter cannot extinguish the 
former ; and the case of Preston v. 
Perton, Cro. Etiz. 817, is cited. There 
Preston recovered judgment in the Court 
of King's Bench against Perton, and 
afterward brought debt on the judgment 
in the Common Pleas and had judgment 
there. He then brought scire facias in 
the King's Bench to have execution on 
the first judgment. A plea in bar by 



the defendant setting up the recovery 
of the second judgment was held bad, 
because one judgment cannot determine 
another. See also to the same effect, 
Mumford v. Stocker, 1 Cow. 178 ; Gris- 
wold v. Hill, 2 Paine C. C. 492 ; An- 
drews v. Smith, 9 Wend. 53 ; Phelps v. 
Johnson, 8 Johns. 54 ; Jackson v. Shaffer, 
11 Id. p. 517; Howard v. Sheldon, 
11 Paige 562 ; Bates v. Lyons, 7 
Id. 85 ; Gregory v. Thomas, 20 
Wend. 20 ; Baker v. Martin, 3 Barb. 
641. Nor can the defendant object 
that suit ought not to be brought on the 
last judgment, because the plaintiff will 
thereby get compound interest : Colling- 
ivood v. Carson, 2 W. & S. 220 ; Custer 
v. Detterer, 3 W. & S. 28. 

The second proposition is that the lien 
of the mortgage is not merged in the 
judgment. The judgment in the case 
can be regarded only as a means of en- 
forcing the mortgage-lien. The Statute 
of Limitations did not begin to run 
against the lien until the debt became 
due and could be demanded in a court 
by suit. Then the debt may be regarded 
as changed in form only, while the lien 
is the same. 

" As a general rule, the mere change in 
the form of the debt does not satisfy a 
mortgage given to secure it, unless it is 
intended to so operate. The lien of 
the debt attaches to the mortgaged pro- 
perty, and the lien can, as between the 
parties, only be destroyed by the pay- 
ment or discharge of the debt, or by a 
release of the mortgage. Mere change 
in the form of the evidence of the debt 
in nowise affects the lien. A renewal 
of the note, its reduction to a judgment, 
or other change, not intended to operate 
as a discharge of the lien, still leaves it, 
as between the parties, in full vigor. 
This is a rule in equity that is sanctioned 
by many adjudged cases. In that forum 
mere form is disregarded, and the sub- 
stance only is considered. The cases 
of Hamilton v. Quimby, 46 111. 91 ; Way- 
man v. Cochrane, 35 Id. 155 ; Elliott v. 
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Blair, 47 Id. 343 ; and Rogers v. Trus- 
tees of Schools, 46 Id. 428, illustrate the 
rule." Flower v.Elwood, 66 111. 446. 
See Worcester National Bank v. Chee- 
nei/, 87 111. 602 ; Lippold v. Held, 58 
Mq. 213 ; Thornton v. Irwin, 43 Id. 
153. 

If the lien is merged in the judgment, 
then the mortgagee occupies a dangerous 
position, and mortgages as securities are 
much less in value than a personal 
security. In the case from Missouri, 
cited in the opinion, this is well stated 
by Judge Scott: "If the lien of the 
mortgage is extinguished by the judg- 
ment, the mortgagee is in a dangerous 
situation, such a one as would induce 
many mortgagees to forego the remedy 
provided by statute ; for the mortgage- 
lien, being extinguished by the lien of 
the judgment obtained in the suit for a 
foreclosure, and the lien of the judgment 
taking effect from its rendition, if judg- 
ments should have been previously ren- 
dered against the mortgagor in favor of 
others, though subsequent in date to the 
mortgage, those subsequent creditors 
would obtain a preference over a prior 
mortgage, though duly recorded :" Riley 
v. McCord, 21 Mo. 285; Jordan v. 
Smith, 30 Iowa 500. 

In Hendershott v. Ping, 24 Iowa 134, 
the court says : " But the lien acquired 
by the mortgage was the result of the 
contract by the parties. The lien of the 
mortgage was independent of and prior 
to the judgment. It in no manner de- 
pended upon the judgment for its exist- 
ence ; the judgment did not merge the 
lien of the mortgage, but was simply a 
means of effectuating and enforcing that 
lien. The judgment did merge the 
mortgage-debt, but a merger of the 
debt, or any change of the evidence of 
it — as by giving a note for the amount 
secured by mortgage, by renewal of note, 
giving a bond or other thing short of 
payment — does not destroy the lien of 
the mortgage ; that continues until the 
debt is paid or discharged :" Pick's Ap- 



peal, 31 Conn. 215 ; Morrison v. Morri- 
son, 38 Iowa 73 ; Shearer v. Mills, 35 
Id. 499 ; Rocheell v. Servant, 63 111. 
424. In the latter case it is said, " Did 
the mere recovery of the judgment on 
the scirefacias extinguish the relation of 
mortgagor and mortgagee ? We think 
not. Whilst it may have made some 
changes in their respective rights it must 
be conceded that the most essential and 
important continued. The money was 
still due the' mortgagee, and he still re- 
tained, unimpaired, his lien on the prem- 
ises, not only subject, but ordered to be 
sold for its payment. Neither the note 
nor mortgage was satisfied or discharged, 
but both remained in full force." 

"The judgment obtained in the scire 
Judas sued out upon the mortgage here, 
created no lien whatever upon the land. 
The lien was created by the mortgage 
itself ; the judgment neither added to nor 
took anything from it. It is clear, there 
fore, that the Acts of Assembly which 
require judgments creating liens or bind- 
ing lands or real estate to be revived 
every period of five years, for the pur- 
pose of continuing such liens, do not 
extend to or embrace liens of mortgages, 
and can have no application to or bear- 
ing upon them whatever. The lien of 
the mortgage, therefore, continued to 
exist in the present case as if no scire 
facias had been sued out and judgment 
obtained on it. The only effect of a 
judgment in such a case is to give the 
mortgagee an execution immediately, 
if he chooses, against the land mortgaged 
and nothing else, that he may levy the 
amount of his debt out of it by a sale 
thereof;" Helmbold v. Man, 4 Wliart. 
410. 

While it is said in the last case that 
the relations of the mortgagee and mort- 
gagor are not changed, which is un- 
doubtedly true, the further statement 
that the judgment of foreclosure only 
gives, an execution to the mortgagor to 
enforce payment of his debt, and that no 
other change is effected, cannot be strictly 
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correct, since no action could be main- 
tained upon the original evidence of the 
debt. On the contrary, the validity of 
the debt secured is established by the 
highest evidence known to the law : 
Hoaf'ord v. Nichols, 1 Paige 220 ; Mor- 
ris v. Floyd, 5 Barb. 130 ; Clarke v. 
Bancroft, 13 Iowa 320. But, of course, 
the verdict of a jury, not followed by a 
judgment, is not such evidence : Batch- 
elder v. Taylor, 11 N. H. 129. As to 
the force of the evidence furnished by a 
judgment of foreclosure, a good illus- 
tration is offered in the case of Hartman 
v. Ogborn, 54 Penn. St. 120, where it was 
held that a judgment on a void mortgage 
was binding and could not be disputed. 

As intimated in the opinion of the 
court, the authorities are conflicting upon 
the question of merger, all deciding that 
the mortgage debt is merged, but not all 
that the mortgage Hen is merged. Thus 
in Lewis v. Conover, 21 N. J. Eq. 230, 
it is said the mortgage is merged in the 
judgment of foreclosure, which can only 
be construed to mean both the debt and 
mortgage lien. So, again, in The Peo- 
ple v. Beebe, 1 Barb. 379, " This mort- 
gage was merged in the decree entered 
upon it, which decree was enrolled, but 
not docketed. The lien of the mortgage 
was thus extinguished and gone. That 
a judgment at law extinguishes the debt 
upon which it is obtained is too plain a 
proposition to require argument ov 
authority to prove. I am not able to 
see why a decree of a court of equity 
should not have the same effect. * * * 
The decree was not a lien because it was 
notdocketed." While this is only a dic- 
tum, it was cited by the Court of Ap- 
peals in Gage v. Brewster, 31 N. Y. 
226. In this last case the court speak 
of only the debt being merged. And so 
in Elsworth v. Muldoon, 15 Abb. Pr. 
(N. S.) 445, reference is made to a 
merger of the debt only, although the 
case of People v. Bebee is cited ; but in 
Rawiszer v. Hamilton, 51 How. Pr. 299 
it is said the mortgage is merged, citing 



the same case. This case is cited in 
Samon v. Allen. 11 Hun. 32, but upon 
a different point. 

And in Smith v. Gardner, 42 Barb. 
356, it is said, "While the mortgage 
alone is in equity a mere lien, it is still 
such a lien, that on a foreclosure it ripens 
intoa title, extinguishing that of the mort- 
gagor." So in Bagley v. Ward, 37 Cal. 
131, speaking of attachment liens, the 
court said, "The purpose of an attach- 
ment is, to hold the property of the 
defendants as security for such judgment 
as may be rendered, and when the 
judgment is rendered and becomes a 
lien upon the property attached, the lien 
of the attachment becomes merged in that 
of the judgment ; and the only effect 
thereafter of the attachment lien upon 
the property is, to preserve the priority 
thereby acquired, and this priority is 
maintained and enforced under the judg- 
ment." 

The question is not decided in this 
case, but the query arises whether the 
judgment of foreclosure, at the expira- 
tion of the mortgage lien, can extend the 
lien of the mortgage ; or whether the 
two liens can be tacked together. Upon 
principle, it would seem, that the judg- 
ment being obtained for the purpose of 
enforcing the mortgage lien, cannot, 
when that lien fails, be used for a pur- 
pose entirely foreign to the first object 
of the creditor, in commencing his fore- 
closure proceedings. It would seem, 
that where a subsequent mortgagee had 
obtained title to the mortgaged premises 
by foreclosure and sale, before the first 
mortgagee had foreclosed his mortgage, 
he could hold the land against such prior 
mortgagee, who had foreclosed his mort- 
gage near the time of the expiration of 
his mortgage lien, but had, after that lien 
had expired, sold the premises on an 
execution issued on his judgment of 
foreclosure ; thus churning benefit of his 
prior speoial lien by means of a judg- 
ment which, in theory, is only a general 
lien, and which had been obtained to 
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enforce the mortgage lien. In the case 
reported, it is said, the purchaser derived 
title through and by virtue of the mort- 
gage lien. If in the one case he derives 
title by foreclosure of the mortgage Hen, 
why should he still have the right to de- 
rive title through that same lien, when it 
was not merged in the judgment of fore- 
closure, and when it, by statute, if it 
had not been foreclosed, would have 
ceased to be a lien upon the real estate ? 
Where the lien of a judgment exists, 
a stated period by statute and the judg- 
ment is then revived by sch e facias, this 
does not extend the lien of the judgment, 
although it gives the power to have an 
execution issued thereon : Norton v. 
Beaver, 5 Ohio 180; Bank v. Wills, 12 
Mo. 364 ; Whiting v.Beebe, 7 Eng. 577 ; 
Mower v. Kip, 6 Paige Ch. 88 ; Denegre 
v. Bonn, IS Iowa 240; Ez parte Penn 
Iron Co., 7 Cow. 540 ; Graff v. Kip, 1 
Edw. Oh. 619. It has been held, that 
where land was purchased by sale on an 
execution issued on a judgment taken 
subsequently to the rendition of another 
judgment, and during the existence of 
the lien of the latter, the purchaser takes 
the land freed from the lien of the older 
judgment, if there be no sale under 
the latter during the time it was run- 
ning ; and that, too, even if he had 
knowledge of such prior lien, and that a 
sale by an execution issued on such older 
judgment could not extend the lien 
thereof: Tufts v. Tufts, 18 Wend. 621, 
80. A judgment may become dormant 
and thereby lose its lien as against a 
mortgage made by the debtor during the 
life of the lien. A revival of the judg- 
ment cannot affect the mortgage or any 
other prior lien : Tracy v. Tracy, 5 
McLean 456 ; Miner v. Wallace, 10 
Ohio 403. 

And so, where execution is taken out 
during the existence of the lien of the 
judgment, and there is no sale of the 
real estate bound by the lien, until after 
the expiration of the judgment lien, 
although a levy may have been made. 



the title acquired at such sale is precisely 
the same as though the judgment had 
never been regarded as a lien : Bagtey 
v. Ward, 37 Cal. 121 ; Isaac v. Swift, 
10 Id. 81 ; Roe v. Swart, 5 Cowen 294 ; 
Pettit v. Shepherd, 5 Paige 493 ; Rupert 
v. Dantzler, 12 S. & M. 697; Davis 
v. Ehrrnom, 20 Penn. St. 258 ; Beirne v. 
Mower, 13 S. & M. 427 ; Birdwell v. 
Caiv, 1 Cold. 302 ; Trapnall v. Rich- 
ardson, 8 Eng. 543 ; Shaphardv. Bailleul, 
3 Tex. 26 ; Dickinson's Lessee v. Collins, 
1 Swan 516. 

There are cases that assert that the 
purchaser at a sale on a judgment of 
foreclosure, acquires whatever title (as 
against all subsequent holders of liens on 
the property, with knowledge of the 
mortgage at the time they acquired their 
liens) the mortgagor had at the time the 
mortgage was executed. And this is 
the doctrine of all the cases, even where 
it is held the mortgage lien is merged in 
the judgment of foreclosure. Thus, no 
inference can be drawn from these cases, 
that the judgment extends the mortgage 
lien. The writer has found no case that 
holds, that the judgment has the effect to 
add to the length of the mortgage lien. 
The cases cited on the extension of judg- 
ment lien by renewal of the judgment, 
or by execution, are in perfect harmony 
with the theory, that the mortgage lien 
cannot be extended by judgment. In 
this country the tacking of mortgages, or 
judgment liens, has never been accepted 
as a rule of property. Possibly the only 
instance in which it has been asserted a 
lien is merged in a judgment, and the 
latter gives effect to. the lien from the date 
of its acquisition, is in the case of an 
attachment. Concerning an attachment 
lien it may be observed, that so long as 
the attachment proceedings continue in 
fieri, the lien exists, even if that is 
twenty years. When the judgment is 
rendered, it is said the attachment pro- 
ceedings are sustained. But the lien 
thus acquired by the attachment proceed- 
ings dies, when the vitality of the judg- 
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mcnt as a power to enforce a sale ceases. It would then seem *hat the judgment in 
So long as the judgment itself exists as attachment, is only for the purpose of 
a lien, just so long the attachment lien enforcing a prior lien, obtained by an 
can be enforced by sale, and no longer. extraordinary proceeding. 

W. W. Thornton. 



Court of Appeals of Kentucky. 
CITY OF LOUISVILLE v. ANDEHSON. 

Where a party through a mistaken view of his legal rights, pays money without 
legal or moral consideration, and which in equity and conscience the other party 
ought not to retain, the party paying may recover it back in equity. The maxim 
ignorantia legis non excusat does not apply to such a case. 

The above rule applied to a case of payment of illegal taxes to a municipal cor- 
poration, although both the city and the taxpayer were, in good faith, of opinion at 
the time of payment that the tax was legal. 

A payment of taxes made in ignorance of the fact that the taxation is void, with 
knowledge that a compulsory process is at hand to coerce the demand, must be 
regarded as involuntary, and the party is entitled to recover his money. 

Where a party can plead and make his defence, a payment under protest will b« 
regarded as voluntary ; or if he has an option to cither litigate the question or to 
submit to the demand and pay the money, in all such cases, there is no compulsion, 
and relief will be denied. 

In actions for relief for fraud or mistake, the cause of action under the statutes 
of Kentucky, is not deemed to have accrued until the discovery of the fraud or 
mistake. 

Appeal from the Louisville Chancery Court. 

This was a bill in equity by George W. Anderson and others 
against the city of Louisville, in which it is alleged that the plain- 
tiffs are the owners of certain real estate within the corporate 
limits of the city of Louisville, a municipal corporation created by 
the law of the state ; that this corporation for a number of years 
not only claimed the right, but did, in fact, tax the lands of the 
plaintiffs (now appellees) for its own municipal purposes, and to 
defray the expenses of its municipal government ; that the land 
had been used during those years for farming purposes, and that 
the same had never been appropriated to, or used for, city pur- 
poses, and thai the jurisdiction, authority and government of the 
city are of no use or benefit to the land or its owner; that the ex- 
tension of the boundary of the city so as to embrace this land was 
to enable the corporation to tax it, and thereby increase its reve- 
nue, and for no other purpose ; that the taxation was unjust and 



